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IRVING, J., FOR THE COURT:

1. Marilyn and Eugene Dedeaux filedadam againgt Pdllerin Laundry, Inc. dleging that they sustained

multiple damagesas aresult of an automobile accident between a vehicle driven by Marilyn and avehicle

owned by Pedllerin. Thejury returned averdict inMarilyn’sfavor and awarded her damages, however, it

awarded zero damages to Eugene® In response, the Dedeauixes moved for a new trid on the issue of

! Eugene was not physicaly involved in the accident but asserted daims for loss of consortium and

property damage.



damages, or in the dternative, for an additur. Thetria court denied the motionfor anew trid, but granted
an additur which the Dedeauixes found to be insufficient.
92. On apped, the Dedeauixes argue that (1) the jury award in favor of Marilyn was nomina and
agang the overwhdming weight of the credible evidence, (2) the jury verdict falling to grant damagesto
Eugene was againg the overwhdming weight of the evidence, (3) thetrid court erred in refusing to grant
their motion for anew tria on the issue of damages, and (4) the trid court erred in falling to grant amore
subgtantia additur to the jury award in their favor.
113. We find that Pdlerin faled to afirmaivey accept the additur in a imgy manner; therefore, we
order anew trid on theissue of damages only.

FACTS
14. In May 1998, Marilyn Dedeauix was involved in anautomobile accident with a vehicle owned by
Pdlerin.? Theredfter, on January 14, 1999, Marilyn and her husband Eugene filed a complaint in the
Harrison County Circuit Court agangt Pdlerin, dleging multiple damages as a result of the accident.
Marilynspecificdly dleged property damage, past and future menta and physical pain, suffering, emotiona
distress, and the lossof enjoyment of life. Asdready mentioned, Eugene made clamsfor property damage
and loss of consortium as aresult of the injuriesincurred by his wife. A jury found Marilyn forty-seven
percent at fault and returned a verdict in her favor inthe amount of $38,512. The verdict was reduced to
$20,411.36 following the application of her fault percentage.
5. The Dedeauxesfiledamotionfor anew trid ondamages, or inthe dternative, for anadditur. After

a hearing on the matter, the trid court denied the motion for anew trid but granted Marilyn an additur in

2At the time of the accident, the vehide was being operated by Donald O. Neubeck, an employee
of Pelerin. Nuebeck was subsequently dismissed fromthe suit asaresult of his discharge in bankruptcy.



the amount of $20,000 and Eugene an additur of $10,000. After a reduction to reflect Marilyn's
percentage of fault, Marilyn received atotd recovery of $31, 011.36, and Eugene received a recovery
of $5,300.

ANALY SIS AND DISCUSSION OF THE ISSUES
6.  Although the Dedeauxes have assigned severa issuesfor our review, the resolutionof thiscaseis
determined by whether Pdllerin made atimely acceptance or rejection of the additur ordered by the trid
judge. Under applicable caselaw, if Pdlerin timdy accepted the additur, the Dedeauxes do not have a
right of gpped. See Maddox v. Muirhead, 738 So. 2d 742 (Miss. 1999); Odom v. Roberts 606 So.
2d 114 (Miss. 1992); Edelen v. Jackson Coca-Cola Bottling Co., 782 So. 2d 1256 (Miss. Ct. App.
2001). We therefore restrict our andysisto thisissue.
q7. Missssppi Code Annotated section 11-1-55 (Rev. 2002) authorizes atrid judge to award an
additur under certain circumstances. Smilarly, the Missssppi Supreme Court in Odom outlined the
options avallable to a plaintiff and defendant wherethe trid court has granted an additur. TheOdom court
hdd tha a defendant only may elect to (1) rgect the additur and have the case retried on the issue of
damages only, (2) apped on the grounds that the circuit court should not have granted the additur at dl,
or dternatively, the additur granted was legally excessive, or (3) accept the additur and pay the judgment.
Odom, 606 So. 2d at 121.
T18. Under Odom, a plaintiff dissatisfied withthe amount of recovery, evenas enhanced by an additur,
may not demand anew trid. Edelen v. Jackson Coca-Cola Bottling Co., 782 So. 2d 1256, 1257 (13)
(Miss. Ct. App. 2001). Also, in acase where the defendant accepts the additur and pays the judgment,
the dissatidfied plantiff is precluded from appeding because, according to Odom, if the defendant accepts

the additur, the plaintiff’s only option is to cross gpped, arguing that the additur islegdly inadequate and



that the trid court abused its discretion. Odom, 606 So. 2d at 121. If the additur is accepted and pad
by the defendant, quite logicaly there will be no direct apped, and if there is no direct apped, thereisno
procedural mechanism for a cross gpped.

T9. A defendant has thirty days from the entry of the trid court’ judgment awarding the additur to
exercise his option to accept or rgect the additur. Estate of Berry v. Dahlem, 741 So. 2d 932, 935
(117) (Miss. 1999). Where the defendant takes no action within those thirty days, the trid court must
proceed with anew trial on damages. 1d.

110.  Turning to the case at bar, we note fromthe outset that the trid judge’ s order awarding the additur
falled to expressy conditionthe denid of the Dedeauxes motionfor anew triad upon Pellerin’ s acceptance
of the additur. However, snce additurs are governed by statute, we are satisfied that this condition was,
by operationof law, incorporated into the judge’ sorder. Similarly, the record reveds that thetria judge' s
intent was indeed to condition the denid of the Dedeauxes motion upon Pellerin’s acceptance of the
additur. Thefollowing exchange between the court and both partiesat the conclusion of the motion hearing
supports this contention.

MS. LEE: Y our Honor, procedurdly if the—if | understand it correctly, the plaintiffs have
to accept the additur or take it up on apped ?

THE COURT: Actudly | think it's up to the defense. The defense has the option of
accepting it or not.

MR. MILLER: | believethat’s correct, your Honor. But if | don’'t accept the additur, do
we do anew trid on damages?

THE COURT: | think that’swhet the law is. | think the option is up to the defense, that
they accept or not. And if they do not accept, | think we would have a new tria on
damages. | think the law used to give the plaintiff the option, but it's been changed quite
sometime ago.

MR. MILLER: | believe, asyou say, | believeit ismy option.



THE COURT: | know under the current case law it's the option of the defense to accept

or not. So get the judgment and get it to the Court for entry. And then, Mr. Miller, you

canadviseMs. Leewhat your client’ spositionis. All right. Y’al haveagood day. Thank

you.
f11.  Although the above testimony revedsthat the trid judge intended to grant a new trid if Pelerin
chose not to accept the additur, the record before us is silent asto whether Pellerin affirmetively accepted
or rejected the additur within the requisite time period. Similarly, there is no evidenceinthe record before
usto suggest that Pellerin ever paid the judgment as ordered by thetrid judge. Asaresult, we find that
due to its falure to afirmetively accept the additur within thirty days of the trid court’s order, Pellerin
effectively acceded to anew trid limited to damages only.
f12. It may be deduced from what is not said in Pellerin’ sgppellate brief thet it has implicitly accepted
the additur. For example, Pellerin does not argue that the additur is excessve or wasimproperly granted.
However, according to the clear dictates of Estate of Berry, adefendant, within thirty days, must “ether
accept the additur, rgject it and proceed to anew trid ondamages, or filean gpped.” Estate of Berry,
741 So. 2d at 935 (17). Pellerin, the defendant in the tria court, did not filean apped. The Dedeauxes
are the ones who filed the gpped. Accordingly, this matter is reversed and remanded for anew trid on
the issue of damages. We therefore find it unnecessary to address the merits of the Dedeaux’ s remaining
arguments.
113. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS
REVERSED, AND THIS CAUSE IS REMANDED FOR A NEW TRIAL LIMITED TO

DAMAGESONLY. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

KING, C.J.,BRIDGESAND LEE, P.JJ.,,MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



